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LIEN STRIPPING IN CHAPTER 20 BANKRUPTCY: A
PERMISSIBLE RELIEF TO DEBTORS
ABSTRACT
In the recent state of the housing crisis that continues to loom over
homeowners in America, lien stripping has become a hot topic in the context of
bankruptcies. This is especially so in the situation where a homeowner’s
financial situation is so grave that a debtor may pursue two separate
bankruptcy cases within a short period of time. Lien stripping is a potential
remedy in bankruptcy available to debtors through the process of avoiding a
wholly unsecured lien. The combination of these events (seeking lien stripping
relief in a second bankruptcy) creates the issue presented here that has caused
a circuit court split in decisions.
In the situation of an underwater mortgage, where the amount of the debt
exceeds the value of the security, the Supreme Court has prohibited debtors
from reducing the amount of debt to the value of the property in what is called
a “strip down.” This leaves the appreciation in value of the property with the
creditor. In its most recent lien stripping decision, the Supreme Court ruled
that a debtor may not strip the entire dollar amount of debt on a lien when the
value of the property is insufficient to secure any of the debt in a chapter 7
case. However, circuits continue to hold that this type of “strip off” is
permissible in chapter 13 cases.
When a debtor seeks relief in a chapter 13 within four years of receiving a
chapter 7 discharge, this is colloquially referred to as a “chapter 20” case. A
chapter 20 debtor has more restrictions than a normal chapter 13 debtor,
namely an ineligibility of a discharge. The topic for debate is whether lien
stripping is restricted in chapter 20 cases. Circuits are split, though a
resolution in favor of stripping appears to be approaching. An analysis of the
Bankruptcy Code and the case law on this subject indicates that a chapter 20
debtor may pursue a strip of an unsecured lien in the same manner as any
other chapter 13 debtor.
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INTRODUCTION
Bankruptcy offers protections to debtors seeking relief from overwhelming
amounts of debt. Residential mortgage debt is often an issue during
bankruptcy. Some debtors are in a situation where they must pursue a second
bankruptcy proceeding within four years of a prior bankruptcy.1 When this
happens, the debtor faces additional restrictions.2 This Comment addresses the
effect on a debtor’s ability to seek specific relief on residential mortgages in
this kind of double bankruptcy situation. One such relief available is “lien
stripping,” which essentially allows a debtor to remove the dollar amount of a
mortgage that is unsupported by value in the residence. Specifically, the debtor
first enters into a chapter 7 liquidation proceeding and receives a discharge and
then, within four years, pursues a chapter 13 reorganization.3 Chapter 7
discharges the debtor of personal liability on the mortgage against the home.4
The mortgage creditor still has a remedy in the residence itself because the full
value of the lien still exists against the property.5 Thus, a chapter 7 debtor may
choose to file chapter 13 after a chapter 7 discharge as a means of finding
relief, via lien stripping, from the looming danger of foreclosure on his or her
residence.6
In recent times there are more and more home loans, both junior and senior,
that are either partially or wholly unsecured by value in the residence, meaning
the value of the residence (“Fair Market Value”) is less than the amount of the
secured debt.7 So, if a homeowner were to sell her residence, absent
bankruptcy, the amount the homeowner would receive upon sale is not enough
to pay off the mortgage(s) on the home. This can be a crippling reality, and so
the Bankruptcy Code and corresponding case law develop the means for
debtors to manage their mortgages in a manner that attempts to be fair to both
debtors and creditors.8 What follows is a basic illustration of an important type
of residential mortgage relief, lien stripping, and its relation to the issue of
concern for this Comment.

1

See, e.g., Johnson v. Home State Bank, 501 U.S. 78 (1991).
See 11 U.S.C. § 1328(f) (2012) (a chapter 13 debtor who has received a discharge within four years
may not receive an additional discharge).
3 See Johnson, 501 U.S. 78.
4 See id. at 83.
5 See id.
6 E.g., Branigan v. Davis (In re Davis), 716 F.3d 331 (4th Cir. 2013).
7 In re Hoffman, 433 B.R. 437, 441 (Bankr. M.D. Fla. 2010).
8 See 11 U.S.C. § 506 (2012); 11 U.S.C. § 1322(b)(2); In re Davis, 716 F.3d 331.
2
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Debtors utilize lien stripping in situations where the creditor has a wholly
unsecured lien.9 In bankruptcy, lien stripping generally begins with a valuation
of the claim to determine if it is secured or unsecured.10 Then, the Code allows
for the avoidance of (some) claims that are not secured, subject to restrictions
applying to residential mortgages.11 After the valuation, a creditor with an
undersecured lien has a secured claim and an unsecured claim, and a creditor
with a wholly unsecured lien has an unsecured claim.12 This illustrates a
similar position for the creditor as it would be without bankruptcy law: the
creditor is protected for the dollar amount of the value of the property.13
While lien stripping allows the debtor to “strip off” a wholly unsecured
debt, a similar, yet critically different, modification is a “strip down.” A strip
down arises from a situation where the lien on the residence is greater than the
value of the property (partially secured or undersecured).14 In such a situation,
as previously discussed, the Code splits the lien into a secured claim and an
unsecured claim.15 The strip down occurs when the debtor seeks to void the
unsecured claim, essentially reducing the amount of the lien to the value of the
secured claim.16 On the other hand, a “strip off” arises in a situation where the
debtor has more than one lien on the residence and the value of the residence is
insufficient to secure any amount of the junior lien.17 Thus, the debtor seeks to
completely remove the junior lien(s) from the residence because it is not
secured and instead are completely without value, absent personal liability,
and, thus, unsecured.18
It is important to identify the major differences between bankruptcy cases
to provide for an understanding of chapter 20 cases. Chapter 7 cases are
liquidation bankruptcies19 whereas chapter 13 cases are individual

9

Lien stripping is unnecessary, and impossible, on mortgages that are fully secured because the value of
the debtor’s residence is sufficient to protect the creditor’s interest in the mortgage. A claim is secured when it
is supported by the value in the property. The unsecured claim is the claim that has no value in the underlying
property. 11 U.S.C. § 506(a).
10 See 11 U.S.C. § 506(a).
11 See 11 U.S.C. § 506(d); 11 U.S.C. § 1322(b)(2).
12 See 11 U.S.C. § 506(a).
13 See Gaglia v. First Fed. Sav. & Loan Assoc., 889 F.2d 1304, 1309 (3d Cir. 1989).
14 See Wells Fargo Bank, N.A. v. Scantling (In re Scantling), 754 F.3d 1323, 1326 (11th Cir. 2014).
15 See 11 U.S.C. § 506(a).
16 See 11 U.S.C. § 506(d); Nobelman v. Am. Sav. Bank, 508 U.S. 324, 326 (1993).
17 See In re Cain, 513 B.R. 316, 319 (B.A.P. 6th Cir. 2014).
18 See id.
19 6 COLLIER ON BANKRUPTCY ¶ 700.01 (Alan N. Resnick & Harry J. Sommer eds., 16th ed. 2011).
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“reorganization” cases.20 A chapter 20 case arises when a debtor files a chapter
13 within four years of receiving a discharge in a chapter 7 case.21 The Code
specifically prohibits a chapter 20 debtor from receiving a second discharge
within four years, pursuant to the Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005 (“BAPCPA”).22 A chapter 13 case requires a creditor to
retain allowed secured claims against the debtor until payment in full or
discharge.23 Because a chapter 13 debtor in a chapter 20 bankruptcy cannot
receive a discharge, some courts have held that this provision prevents lien
stripping, requiring the debtor to retain the lien until full payment.24 As
discussed later, the discharge eligibility of a debtor is irrelevant regarding lien
stripping in chapter 20 cases because lien stripping involves unsecured claims,
not secured claims.
Through the development of Supreme Court decisions—described below—
strip downs in both chapter 7 and chapter 13 cases are prohibited against a
debtor’s principal residence.25 If the property’s value supports any portion of a
lien, the entire lien is considered secured and protected from strip down.26
However, strip offs give rise to a different debate. When a debtor has senior
and junior mortgages on his or her principal residence, the issue becomes
which mortgages are susceptible to lien stripping or modification by an
otherwise permissible method in the Code. In its recent decision, Bank of
America, N.A. v. Caulkett, the Supreme Court disallowed lien stripping of a
wholly underwater junior lien in chapter 7 cases, extending the reasoning from
the Court’s decision against strip downs in chapter 7 cases.27 The Court has yet
to rule on the permissibility of strip offs in chapter 13 or chapter 20 cases.
However, a majority of circuits permit strip offs in chapter 13 cases.28
20

8 COLLIER ON BANKRUPTCY ¶ 1300.01 (Alan N. Resnick & Harry J. Sommer eds., 16th ed. 2011).
Branigan v. Davis (In re Davis), 716 F.3d 331, 332 n.1 (4th Cir. 2013) (noting “‘Chapter 20’ is a
colloquial reference to a Chapter 13 bankruptcy filed within four years of a Chapter 7 bankruptcy that
concluded with a discharge.”).
22 11 U.S.C. § 1328(f) (2012); Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, 109
Pub. L. No. 8, 119 Stat. 23 (2005).
23 See 11 U.S.C. § 1325(a)(5).
24 See In re Jarvis, 390 B.R. 600 (Bankr. C.D. Ill. 2008).
25 See Dewsnup v. Timm, 502 U.S. 410 (1992); Nobelman v. Am. Sav. Bank, 508 U.S. 324 (1993).
26 See Dewsnup, 502 U.S. 410; Nobelman, 508 U.S. 324.
27 See 192 L. Ed. 2d 52 (2015) (applying the definition of secured claim in § 506(d) as previously defined
in Dewsnup).
28 See Tanner v. FirstPlus Fin., Inc. (In re Tanner), 217 F.3d 1357, 1360 (11th Cir. 2000) (following the
decisions in McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606 (3d Cir. 2000); Bartee v. Tara
Colony Homeowners Ass’n (In re Bartee), 212 F.3d 277, 296 (5th Cir. 2000)); see also In re Pond, 252 F.3d
122 (2d Cir. 2001).
21
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The current issue arises when a chapter 20 debtor seeks to strip off an entire
junior residential mortgage that is unsupported by the property’s value. While
circuits are split on this issue,29 a chapter 20 debtor should be able to find relief
in a strip off in the same manner as any other chapter 13 debtor. This Comment
will show that developed case law permits a chapter 13 debtor to utilize the
relief of a strip off through a two-step process: (1) valuing the claim under
§ 506(a); and (2) utilizing the modification provision in § 1322(b)(2) to strip
the lien.30 Because a chapter 20 debtor is a chapter 13 debtor in the last leg of
the chapter 20 case, she should be eligible to claim this same relief as a chapter
13 debtor. To support this contention, the Background section of this Comment
discusses lien stripping in chapter 7 and in chapter 13 cases. Next, this
Comment will present an analysis of lien stripping in chapter 20 cases, as well
as the opposition to chapter 20 lien stripping, including ineligibility for a
discharge in chapter 20 cases.
I. BACKGROUND
A. Dewsnup, Caulkett, and Chapter 7 Lien Stripping
In a chapter 7 bankruptcy all of a debtor’s non-exempt assets are gathered
and liquidated, so that the proceeds can be distributed to creditors,31 leading to
a discharge of the debtor’s personal liability on debts.32 Dewsnup v. Timm
prohibits strip downs on residential liens in chapter 7 cases, and Caulkett
prohibits strip offs in chapter 7 cases.33
1. Chapter 7 Bankruptcy Cases and Lien Stripping
A chapter 7 case results in a discharge of personal liability.34 This triggers
problems for some debtors because a mortgage lien on a home consists of two

29 Compare Branigan v. Davis (In re Davis), 716 F.3d 331, 332 (4th Cir. 2013) (finding lien stripping
permissible in chapter 20 cases), with In re Jarvis, 390 B.R. at 601 (holding lien stripping impermissible in
chapter 20 cases); Boukatch v. MidFirst Bank (In re Boukatch), 533 B.R. 292, 296–97 (B.A.P. 9th Cir. 2015)
(describing the split in views).
30 In re Tanner, 217 F.3d at 1360.
31 See 6 COLLIER ON BANKRUPTCY, supra note 19.
32 See Johnson v. Home State Bank, 501 U.S. 78, 83 (1991).
33 See 502 U.S. 410 (1992) (prohibiting strip downs in chapter 7); 192 L. Ed. 2d 52 (2015) (prohibiting
strip offs in chapter 7).
34 11 U.S.C. § 524(a)(1) (2012) (“voids any judgment at any time obtained, to the extent that such
judgment is a determination of the personal liability of the debtor”); Johnson, 501 U.S. at 83.
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parts: an in personam element and an in rem element.35 The chapter 7 case
discharges the debtor’s in personam liability, and the in rem (claim against the
property) survives discharge.36 Because the in rem portion remains after a
chapter 7 discharge, some debtors then pursue relief in a chapter 13 bankruptcy
case, i.e. to strip or modify the lien.37
Lien stripping removes a lien against a debtor’s property.38 In chapter 7,
lien stripping occurs through a valuation and avoidance outlined in Code
§ 506.39 Then, the unsecured claim is stripped under § 506(d) “[t]o the extent
that a lien secures a claim against the debtor that is not an allowed secured
claim, such lien is void . . . .”40
2. Dewsnup v. Timm
Prior to the Supreme Court decision in Dewsnup, debtors could avoid liens
in chapter 7 under § 506.41 The debt is secured to the extent of the value of the
property under § 506(a) and void to the extent it is unsecured under § 506(d).42
At the time, the reasoning was that this process put the creditor in the same
position it would have been in a sale of the property.43
The holding in Dewsnup prevents a chapter 7 debtor from stripping down
the value of a lien on real property to the value of the underlying collateral
under § 506(d).44 This situation arises from the bifurcation into allowed
secured and unsecured claims under § 506(a).45 The Court’s decision is crucial
35 Johnson, 501 U.S. at 82 (stating “[a] mortgage is an interest in real property that secures a creditor’s
right to repayment.”).
36 11 U.S.C. § 524(a)(1); Johnson, 501 U.S. at 83.
37 Johnson, 501 U.S. at 83 (stating “[a] mortgage is an interest in real property that secures a creditor’s
right to repayment.”).
38 As previously mentioned, both strip downs and strip offs are impermissible on residential mortgages in
chapter 7 cases. See Dewsnup, 502 U.S. 410; Caulkett, 192 L. Ed. 2d 52.
39 11 U.S.C. § 506(a) (“An allowed claim . . . is a secured claim to the extent of the value of such
creditor’s interest in the estate’s interest in such property, or to the extent of the amount subject to setoff, as
the case may be, and is an unsecured claim to the extent that the value of such creditor’s interest or the
amount so subject to set off is less than the amount of such allowed claim.”) (emphasis added).
40 11 U.S.C. § 506(d).
41 See Gaglia v. First Fed. Sav. & Loan Assoc., 889 F.2d 1304, 1308 (3d Cir. 1989). See also In re
Folendore, 862 F.2d 1537 (11th Cir. 1989).
42 See Gaglia, 889 F.2d at 1306.
43 See id. at 1311.
44 See 502 U.S. 410 (1992).
45 See id.; 11 U.S.C. § 502 (“A claim or interest, proof of which is filed under section 501 of this title [11
U.S.C. § 501], is deemed allowed, unless a party in interest, including a creditor of a general partner in a
partnership that is a debtor in a case under chapter 7 of this title [11 U.S.C. § 701], objects.”); 11 U.S.C.
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in its determination of the definition of allowed secured claim under § 506(d).
In Dewsnup, the Court placed great emphasis on pre–Code history and
Congressional intent, supporting the proposition that Congress intended for
liens to pass through bankruptcy unaffected.46
Section 506(d) voids a claim that is not an “allowed secured claim.”47 The
majority’s interpretation of an “allowed secured claim” under § 506(d) differs
from that held previously in chapter 7 lien stripping cases.48 Unlike prior cases,
the Court in Dewsnup held that “allowed secured claim” in § 506(d) is not a
term of art, but rather should be interpreted on a “term-by-term” basis.49 As
such, in the view of the Court, a claim is an “allowed secured claim” when it is
both allowed and secured.50 “Allowed” is defined under § 502, and “secured”
refers to a “lien with recourse to the underlying collateral.”51 The Court viewed
a “secured” claim under § 506(d) to include a claim that is secured by a lien,
irrespective of the underlying value of the collateral as compared to the lien in
the valuation under § 506(a).52
The Court focused heavily on Congress’s intent, which the dissent argued
was an inadequate reason to deviate from standard principles of statutory
interpretation.53 According to the majority, if a lien were to be stripped down
after a § 506(a) valuation, the value of the debt would be “frozen”54 at this
amount, resulting in a disadvantage to the creditor and an advantage to the
debtor if the property appreciated in value before foreclosure.55 This is the
underlying purpose of a mortgagor–mortgagee relationship, which is for the

§ 506(d) (“To the extent that a lien secures a claim against the debtor that is not an allowed secured claim,
such lien is void, unless . . . .”).
46 See 502 U.S. at 418.
47 See 11 U.S.C. § 506(d).
48 See Dewsnup, 502 U.S. at 417.
49 See id. at 415, 418 n.3 (“We express no opinion . . . as to whether the words ‘allowed secured claim’
have different meaning in other provisions of the Bankruptcy Code.”).
50 Id. at 415.
51 See 11 U.S.C. § 502; Dewsnup, 502 U.S. at 415.
52 See Dewsnup, 502 U.S. at 415 (holding that § 506(d) “voids only liens corresponding to claims that
have not been allowed and secured.”).
53 See id. at 422 (Scalia, J., dissenting) (“The Court makes no attempt to establish a textual or structural
basis for overriding the plain meaning of § 506(d), but rests its decision upon policy intuitions of a legislative
character . . . .”).
54 See id. at 417 (“The practical effect of petitioner’s argument is to freeze the creditor’s secured interest
at the judicially determined amount.”).
55 See id. (finding that the pre-Code history providing for the appreciation in value of the collateral as a
benefit reserved for the creditor and not the debtor).
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creditor to recoup the value of the lien upon foreclosure.56 In the majority’s
view, bankruptcy should not allow a single judicial valuation to alter this
relationship.57 This would decrease the creditor’s interest in the value of the
property at foreclosure simply because the lien was undersecured at one
point.58 This advantage (the value at foreclosure) belongs to the creditor,
develops at the creation of the mortgage relationship, and is not a benefit
reserved for the debtor.59
The dissent takes the view that “allowed secured claim” is a term of art and
is applied consistently throughout the Bankruptcy Code.60 The dissent
emphasizes two main issues: (1) the Court’s disregard for traditional statutory
interpretation, and (2) the Court’s position that “allowed secured claim” has
not been established as a term of art.61 Section 506(a) defines an “allowed
claim” that is a “secured claim,” and it is the dissent’s view that this definition
carries through into § 506(d).62 An allowed claim is secured to the extent of the
underlying collateral.63 The dissent’s view is accurately reflected as “[w]hen
§ 506(d) refers to an ‘allowed secured claim,’ it can only be referring to that
allowed ‘secured claim’” described in § 506(a).64 Ultimately, Dewsnup
requires § 506 to work together with another Code section to effectuate a lien
strip.65
3. Bank of America, N.A. v. Caulkett
In the summer of 2015, the Supreme Court decided the issue of a strip off
in a chapter 7 case.66 Petitioners appealed the outlier Eleventh Circuit ruling
that favored the debtors.67 Holding for the Bank, the Court decided that,
pursuant to the definition of “allowed secured claim” in § 506(d) as defined by
56

See id. at 417–18.
See id.
58 See id.
59 See id.
60 See id. at 421–22 (Scalia, J., dissenting) (citing §§ 506(b), 722, 1225(a)(5), 1325(a)(5) to interpret the
term “allowed secured claim,” and §§ 507(a)(7), 726(a)(2), 1225(a)(4), and 1325(a)(4)) to interpret the term
“allowed unsecured claim.”).
61 See id. at 422–24 (Scalia, J., dissenting).
62 See id. at 421 (Scalia, J., dissenting).
63 See 11 U.S.C. § 506(a) (2012).
64 See Dewsnup, 502 U.S. at 421 (Scalia, J., dissenting) (referring to the statute’s definition of an allowed
claim that is a “secured claim” pursuant to § 506(a)).
65 See 11 U.S.C. §§ 506(a), (d); 502 U.S. at 421 (Scalia, J., dissenting).
66 See Bank of Am., N.A. v. Caulkett, 192 L. Ed. 2d 52 (2015).
67 See Brief for Petitioner at 19, Bank of Am., N.A. v. Caulkett and Bank of Am., N.A. v. ToledoCardona, 83 U.S.L.W. 3365 (2014) (Nos. 13-1421 and 14-163).
57
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Dewsnup, the debtors were unable to void a wholly underwater junior lien in a
chapter 7 case.68 Prior to this decision, the Eleventh Circuit was one of the only
courts to permit a chapter 7 strip off.69 The significance of Caulkett cannot be
overstated, as it is the Supreme Court’s first chance to revisit the analysis in
Dewsnup, and likewise address In re McNeal, the Eleventh Circuit’s
controversial case.
In Caulkett, Bank of America argued that the wholly unsecured junior liens
against the respondents’ residences could not be stripped.70 The Eleventh
Circuit held that, pursuant to McNeal, the debtors were able to void their
wholly unsecured junior liens on their principal residences under § 506(d).71
Bank of America appealed and argued that McNeal was “wrongly decided.”72
In its brief, Bank of America argued that the law and interpretation in
Dewsnup governs.73 Bank of America argued that although Dewsnup held that
strip down is impermissible in chapter 7 cases, the reasoning similarly applies
to strip off in chapter 7.74 Dewsnup applies to situations where debtors are
attempting to reduce the amount of the lien under § 506(d).75 Thus, Dewsnup
should apply equally to situations where debtors attempt to reduce the amount
of the lien to the value of the collateral in a partially secured lien, or to
situations where debtors attempt to reduce the amount of the lien to zero when
the lien is wholly unsecured.76 Bank of America argued that the main holding
of Dewsnup was that § 506(d) only voids disallowed claims, protecting
allowed claims that are secured by recourse in the property.77 The valuation in
§ 506(a) does not define allowed secured claim under § 506(d).78
On the other hand, Caulkett argued that the valuation in § 506(a) classifies
a wholly unsecured lien as an unsecured claim and is not protected from
voiding under § 506(d) as an “allowed secured claim.”79 Caulkett argued that
this is not contrary to Dewsnup, which held only against strip downs, and that
68
69
70
71
72
73
74
75
76
77
78
79

See Caulkett, 192 L. Ed. 2d at 55.
See McNeal v. GMAC Mortg., LLC (In re McNeal), 735 F.3d 1263 (11th Cir. 2012).
See 192 L. Ed. 2d at 55–56.
See id. at 52.
See Brief for Petitioner, supra note 67.
See id. at 21.
See id.
See id. at 25.
See id.
See id. at 21–22.
See id.
See id. at 11.
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this reasoning is consistent with the Court’s holding in Nobelman v. American
Savings Bank.80 Nobelman is not contrary because the Court held that a
partially secured claim in a chapter 13 case was a secured claim protected from
modification under § 1322(b)(2).81 Since Nobelman, many courts have held
that a wholly unsecured lien in a chapter 13 case is an unsecured claim under a
§ 506(a) valuation and subject to modification under § 1322(b)(2).82 Caulkett
argued that this distinction between Nobelman and Dewsnup demonstrates the
key difference between a wholly unsecured lien and a partially secured lien,
which is considered secured because there is some value in the property.83
In Caulkett, the Court held for Bank of America simply by applying the
Dewsnup Court’s definition of “secured claim” in § 506(d) to the case at
hand.84 The Court found that the definition of “allowed secured claim” under
§ 506(d) had already been defined in Dewsnup and this definition controls on
the issue of chapter 7 lien stripping in the same way it does in chapter 7 strip
downs.85 A claim that is allowed under § 502 and supported by a security
interest in property is an “allowed secured claim” under § 506(d), and thus the
value of the underlying property is irrelevant.86 The Court found that the
definition of “secured claim” defined in Dewsnup does not change if the lien is
partially or wholly unsecured.87 What matters is that the claim is supported by
a security interest.88 Under Dewsnup, the Court has essentially limited the
voiding power of § 506(d) to claims that are not allowed.89
In so deciding, the Court discounted the respondent’s contention that
Nobelman supports the distinction between a lien with some value and a lien

80

See id. at 13.
See Brief for Respondent at 29, Bank of Am., N.A. v. Caulkett and Bank of Am., N.A. v. ToledoCardona, 83 U.S.L.W. 3365 (2014) (Nos. 13-1421 and 14-163).
82 See Tanner v. FirstPlus Fin., Inc. (In re Tanner), 217 F.3d 1357, 1360 (11th Cir. 2000).
83 See Brief for Respondent, supra note 81, at 30.
84 See 192 L. Ed. 2d 52 (2015); 502 U.S. 410, 417 (1992).
85 Caulkett, 192 L. Ed. 2d at 58.
86 Id. at 57 (“Dewsnup defined the term ‘secured claim’ in § 506(d) to mean a claim supported by a
security interest in property, regardless of whether the value of that property would be sufficient to cover the
claim.”).
87 Id. at 58 (“The definition it settled on . . . does not depend on whether a lien is partially or wholly
underwater.”).
88 Id. at 57 (“Dewsnup defined the term ‘secured claim’ in § 506(d) to mean a claim supported by a
security interest in property, regardless of whether the value of that property would be sufficient to cover the
claim.”).
89 Id. (“Under this definition, § 506(d)’s function is reduced to ‘voiding a lien whenever a claim secured
by the lien itself has not been allowed.’” (citing Dewsnup, 502 U.S. at 416)).
81
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with no value.90 The Court left the analysis in Nobelman completely untouched
because Nobelman has nothing to do with § 506(d) and instead concerns a
completely separate relationship between § 506(a) and § 1322(b)(2).91
Finally, the Court indicated concern regarding the potential arbitrary results
that a one dollar difference in valuation can create in the lien stripping
scenario.92 “If a court valued the collateral at one dollar more than the amount
of a senior lien, the debtor could not strip down a junior lien under Dewsnup,
but if it valued the property at one dollar less, the debtor could strip off the
entire junior lien.”93 While Congress has previously created similar arbitrary
distinctions, the Court did not in the Caulkett decision.94 Ultimately, the Court
made a seemingly “easy” decision by applying a previously defined term to a
case where that term, as defined by the Supreme Court itself, was at issue.95
B. Nobelman and Chapter 13 Lien Stripping
Unlike a chapter 7 case, a chapter 13 case does not involve the liquidation
of assets. Instead, a chapter 13 debtor may satisfy existing debts with future
income as regulated by the court.96 In Nobelman, the Court tackled the issue of
a lien strip down in a chapter 13 case and subsequently outlined the process of
lien stripping under chapter 13.97
1. Chapter 13 Bankruptcy Cases
In a chapter 13 case, as opposed to a chapter 7 case, the debtor proposes a
plan whereby she will pay the creditors over a period of time in the future.98
Generally speaking, the debtor will pay creditors with money generated from
income instead of from the debtor’s assets.99 The purpose of chapter 13 is to

90

Caulkett, 192 L. Ed. 2d at 58 (“Nor do we think Nobelman . . . supports the debtors’ proposed
distinction.”).
91 Id. (“Nobelman offers no guidance on the question presented in these cases because the Court in
Dewsnup already declined to apply the definition in § 506 (a) to the phrase ‘secured claim’ in § 506(d).”).
92 Id. at 58–59.
93 Id.
94 Id. at 59 (“Given the constantly shifting value of real property, this reading could lead to arbitrary
results. To be sure, the Code engages in line-drawing elsewhere, and sometimes a dollar’s difference will have
a significant impact on bankruptcy proceedings. . . . But these lines were set by Congress, not this Court.”).
95 Id. at 52.
96 8 COLLIER ON BANKRUPTCY, supra note 20, at ¶ 1300.02.
97 508 U.S. 324 (1993).
98 8 COLLIER ON BANKRUPTCY, supra note 20.
99 Id.
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allow the debtor to keep assets while paying creditors.100 Ultimately, a debtor’s
unsatisfied debts are discharged upon the completion of a confirmed plan.101
2. Lien Stripping in Chapter 13 Cases
The Code protects secured residential mortgages from modification (e.g.,
lien stripping) in chapter 13 bankruptcy. Section 1322(b)(2) states that a
chapter 13 bankruptcy plan may:
modify the rights of holders of secured claims, other than a claim
secured only by a security interest in real property that is the debtor’s
principal residence, or of holders of unsecured claims, or leave
unaffected the rights of holders of any class of claims . . . .102

This provision prevents a chapter 13 debtor from pursuing a lien strip, or
other modification, of a claim secured only by the debtor’s residence.
However, lien stripping in chapter 13 cases is a permissible modification if the
claim is “unsecured.”103 A chapter 13 debtor determines secured and unsecured
status through the valuation process in § 506(a).104 Then, a chapter 13 debtor
can use § 1322(b)(2) to strip an unsecured lien.105 While the Supreme Court
has held that strip down in a chapter 13 case is impermissible, the Court has
not ruled on strip offs in chapter 13, and circuit courts have found strip offs in
chapter 13 cases to be generally permissible.106
3. Nobelman v. American Savings Bank
In Nobelman, the Court initially tackled and outlined the theory behind
strip downs in chapter 13 cases.107 Nobelman presents the issue of a strip down
in a chapter 13 case involving an undersecured mortgage.108 Ultimately, the
Court held that the strip down of a mortgage on a principal residence to the
value of the collateral based solely on a § 506(a) valuation is an impermissible
modification under § 1322(b)(2).109
100

Id. at ¶ 1300.02.
Id. at ¶ 1300.01.
102 11 U.S.C. § 1322(b)(2) (2012) (emphasis added).
103 Tanner v. FirstPlus Fin., Inc. (In re Tanner), 217 F.3d 1357, 1360 (11th Cir. 2000).
104 Nobelman v. Am. Sav. Bank, 508 U.S. 324, 326 (1993).
105 In re Tanner, 217 F.3d at 1360.
106 Nobelman, 508 U.S. at 325–26; see In re Tanner, 217 F.3d at 1360.
107 508 U.S. at 328–29.
108 Id. at 326 (identifying the outstanding amount of the note on the debtor’s principal residence to equal
$71,335 while the value of the residence equal to $23,500).
109 11 U.S.C. § 506(a) (2012); 11 U.S.C. § 1322(b)(2); Nobelman, 508 U.S. at 326.
101
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First, the Court held that a valuation pursuant to § 506(a) of the Code
determines “the status of the bank’s secured claim.”110 When the value of the
collateral falls below the balance on the mortgage, the debt is valued and
classified into secured and unsecured claims.111 However, Nobelman
importantly holds that an undersecured lien is not automatically an
“unsecured” claim and without protection of the antimodification clause in
§ 1322(b)(2).112
Second, the modification and antimodification provisions of § 1322 are of
particular importance to chapter 13 debtors in the process of lien stripping.113
Section 1322 provides a chapter 13 debtor’s requirements for proposing a
readjustment plan.114 The modification provision found in § 1322(b)(2) allows
a debtor to modify unsecured claims and secured claims that are not secured by
the debtor’s principal residence.115 The “antimodification” provision prohibits
adjusting a claim secured by the debtor’s principal residence.116
In Nobelman, the debtor’s mortgage was partially secured by the debtor’s
principal residence, triggering the antimodification clause of § 1322(b)(2).117
The Court held that undersecured mortgages are considered “secured” for
purposes of § 1322(b)(2) because the bank’s rights include both the secured
and unsecured portions of the claim.118 While § 506(a) is a correct valuation
method, a claim is considered “secured” to the extent that it is partially secured
and falls within the antimodification provision of § 1322(b)(2).119 As a result, a
debtor is prohibited from stripping down and permanently adjusting the
amount of debt to the collateral’s value, as determined under § 506(a), because
the bank’s rights remain secured in the underlying collateral despite its
value.120

110

Nobelman, 508 U.S. at 328.
11 U.S.C. § 506(a); Nobelman, 508 U.S. at 328.
112 508 U.S. at 329.
113 11 U.S.C. § 1322(b)(2).
114 Veryl Victoria Miles, The Bifurcation of Undersecured Residential Mortgages Under § 1322(b)(2) of
the Bankruptcy Code: The Final Resolution, 67 AM. BANKR. L.J. 207, 215–16 (1993).
115 11 U.S.C. § 1322(b)(2).
116 Miles, supra note 114, at 230.
117 508 U.S. at 326.
118 11 U.S.C. § 1322(b)(2); Nobelman, 508 U.S. at 331.
119 11 U.S.C. § 506(a); 11 U.S.C. § 1322(b)(2); Nobelman, 508 U.S. at 332.
120 Nobelman, 508 U.S. at 326.
111
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4. Strip Off in a Chapter 13 Case After Nobelman
Nobelman does not answer whether a lien strip of a completely unsecured
junior mortgage, as measured by valuation of the residence, is permissible.121
Absent a Supreme Court decision, courts that have considered the matter have
held that strip off of an unsecured junior mortgage, as measured by § 506(a)
valuation, is permissible in chapter 13 cases.122 Even though Nobelman
concerns a strip down rather than a strip off, its layout of the lien stripping
process applies to strip offs.123
Nobelman confirms that the first step in lien stripping is a § 506(a)
valuation.124 This valuation method does not modify a creditor’s rights on its
own; rather, it merely bifurcates a creditor’s claims into separate portions for
bankruptcy proceedings.125 The § 506(a) valuation determines the debt’s status
as a secured and an unsecured claim. While Nobelman deals with a partially
secured claim in a strip down, it does not address the strip off a wholly
unsecured claim.126
The second step in lien stripping in chapter 13 is a § 1322(b)(2) analysis.127
Section 1322(b)(2) expressly provides for modifying unsecured claim holders’
rights.128 Thus, when a junior debt is completely unsecured, the Code permits
the modification and strip off of the unsecured claim in chapter 13 cases under
§ 1322(b)(2).129 The majority of circuits that have considered this issue have
held that Nobelman does not prohibit this result.130 While at first there was a

121

Id. at 325–26 (only holding on the issue of the strip down of an undersecured lien in a chapter 13 case).
Tanner v. FirstPlus Fin., Inc. (In re Tanner), 217 F.3d 1357, 1359–60 (11th Cir. 2000) (following the
decisions in McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606 (3d Cir. 2000), and Bartee Tara
Colony Homeowners Ass’n (In re Bartee), 212 F.3d 277, 280 (5th Cir. 2000)); see also In re Pond, 252 F.3d
122, 127 (2d Cir. 2001); Lane v. W. Interstate Bancorp (In re Lane), 280 F.3d 663, 665 (6th Cir. 2002); In re
Travers, 541 B.R. 639, 642–43 (Bankr. E.D. Ky. 2015).
123 See Nobelman, 508 U.S. 324.
124 Id. at 328.
125 Id. at 328–29.
126 Id. at 325–26.
127 In re Lane, 280 F.3d at 668; see also Nobelman, 508 U.S. 324.
128 11 U.S.C. § 1322(b)(2) (2012).
129 11 U.S.C. § 506(a); 11 U.S.C. § 1322(b)(2).
130 Tanner v. FirstPlus Fin., Inc. (In re Tanner), 217 F.3d 1357, 1359–60 (11th Cir. 2000) (citing
McDonald v. Master Fin., Inc. (In re McDonald), 205 F.3d 606 (3d Cir. 2000); Bartee Tara Colony
Homeowners Ass’n (In re Bartee), 212 F.3d 277, 280 (5th Cir. 2000)); see also In re Pond, 252 F.3d 122, 127
(2d Cir. 2001); In re Lane, 280 F.3d at 665; In re Travers, 541 B.R. 639, 642–43 (Bankr. E.D. Ky. 2015).
122
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circuit split regarding lien stripping in chapter 13 cases, the majority of courts
sustained the two-step process.131
C. Chapter 20 Lien Stripping
1. Permissibility of Chapter 20 Bankruptcy Cases
Even without regard to the issue of lien stripping, the permissibility of
chapter 20 cases has been debated over time.132 Courts have differed on finding
simultaneous chapter 7 and chapter 13 filings permissible.133 Similarly, the
permissibility of chapter 13 filing subsequent to a chapter 7 case has been
disputed.134 The concern with the structure of a chapter 20 case is the manner
in which the debtor tries to achieve relief, especially in determining whether
the chapter 13 plan was proposed in good faith.135
One of the main differences between the subsequent filing of a chapter 13
case after a chapter 7 case, as opposed to a simultaneous case, is the timing.136
This is one factor that courts use to determine the bigger picture: Was the
chapter 20 bankruptcy pursued in good faith?137 Courts have held that a
chapter 13 case filed within four months of a chapter 7, while the chapter 7 is

131

In re Lane, 280 F.3d at 667.
James L. Buchwalter, Issues Arising in Chapter 20 Bankruptcy Proceedings, 89 A.L.R. FED. 2D 281.
133 See In re Strohscher, 278 B.R. 432, 437 (Bankr. N.D. Ohio 2002) (holding that the Bankruptcy Code
does not specifically bar the simultaneous filing of two cases, so the simultaneous filing of a chapter 7 and
chapter 13 is not automatically impermissible). But see In re Sidebottom, 430 F.3d 893, 897 (7th Cir. 2005)
(holding that there is a “per se rule prohibiting a debtor from having more than one bankruptcy case open at
any time”); In re Lord, 295 B.R. 16, 18–19 (Bankr. E.D.N.Y. 2003) (holding that when a debtor attempts to
abuse the bankruptcy system through a simultaneous chapter 13 filing with a chapter 7, the filing is
impermissible); In re Pingleton, No. 03-71986, 2003 Bankr. LEXIS 943, at *2 (Bankr. C.D. Ill. Aug. 18, 2003)
(“The majority rule is that a Chapter 13 petition filed by debtors while their Chapter 7 case is still open should
be dismissed.”).
134 Buchwalter, supra note 132.
135 Johnson v. Home State Bank, 501 U.S. 78, 87 (1991) (finding that a bankruptcy court has authority to
confirm a plan only when the plan is in good faith).
136 Compare In re Crone, No. 12-11257, 2012 WL 6212856, at *2 (Bankr. N.D. Cal. Dec. 13, 2012)
(holding that a chapter 13 case filed within four months of a chapter 7 was impermissible because this
evidenced abuse of the Code), with In re Tittle, 346 B.R. 684, 692–93 (Bankr. E.D. Va. 2006) (holding that the
lapse of two years between the chapter 7 and the chapter 13 cases, along with other factors, worked in the
debtor’s favor and permitted the sequential filings).
137 11 U.S.C. § 1325(a)(3) (2012) (“[T]he court shall confirm a plan if . . . the plan has been proposed in
good faith and not by any means forbidden by law . . . .”); Johnson, 501 U.S. at 87 (finding that a bankruptcy
court has authority to confirm a plan only when the plan is in good faith).
132
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still pending, is indicative of bad faith.138 On the other hand, courts have found
a chapter 13 case filed roughly two years after a chapter 7 discharge to be a
permissible use of the chapter 20 bankruptcy process.139 Ultimately, chapter 13
cases preceded by a chapter 7 case will not be dismissed absent a finding that
the debtor filed these sequential bankruptcy cases in bad faith.140
Johnson v. Home State Bank is the Supreme Court’s definitive ruling on the
Code’s permissibility of a chapter 20 case.141 The Court held that Congress
expressly prohibited the sequential and serial filings of a variety of bankruptcy
cases but did not prohibit the sequential filing of a chapter 7 and chapter 13
case; thus a chapter 20 case is not prohibited under the Code.142 That said, the
Court noted the importance of filing in good faith under § 1325(a)(3).143
Not only does Johnson hold that chapter 20 cases were permissible, but
importantly it also holds that a lien in a chapter 13 bankruptcy is a claim that
remains after a chapter 7 discharge.144 This holding focused on two aspects of
a mortgage: the in personam and the in rem portions.145 Once the in personam
claim has been discharged under chapter 7, § 101(5) maintains that a claim
against the property exists for the amount of the debt.146 This in rem property
claim is the viable claim that remains after a chapter 7 discharge and is carried
into the chapter 13 case to be reconciled through an approved plan, assuming
the debtor filed in good faith.147

138 In re Crone, 2012 WL 6212856, at *2 (holding that a chapter 13 case filed within four months of a
chapter 7 was impermissible because this evidenced abuse of the Code).
139 In re Tittle, 346 B.R. at 691–92 (holding that the lapse of two years between the chapter 7 and the
chapter 13 cases, along with other factors, worked in the debtor’s favor and permitted the sequential filings).
140 Johnson, 501 U.S. at 87 (holding that “Congress did not intend categorically to foreclose the benefit of
Chapter 13 reorganization to a debtor who previously has filed for Chapter 7 relief.”).
141 Id. at 81.
142 Id. at 87.
143 Id.; see 11 U.S.C. § 1325(a)(3) (2012) (“Except as provided in subsection (b), the court shall confirm a
plan if . . . the plan has been proposed in good faith and not by any means forbidden by law . . . .”).
144 501 U.S. at 80.
145 Id. at 84.
146 Id.; See 11 U.S.C. § 101(5) (“The term ‘claim’ means (A) right to payment, whether or not such right
is reduced to judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed,
legal, equitable, secured, or unsecured; or (B) right to an equitable remedy for breach of performance if such
breach gives rise to a right to payment, whether or not such right to an equitable remedy is reduced to
judgment, fixed, contingent, matured, unmatured, disputed, undisputed, secured, or unsecured.”).
147 Johnson, 501 U.S. at 86 (“Insofar as the mortgage interest that passes through a Chapter 7 liquidation
is enforceable only against the debtor’s property, this interest has the same properties as a nonrecourse loan.”).
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2. Lien Stripping in Chapter 20 Cases
The BAPCPA disallowed certain benefits of bankruptcy for chapter 20
filers.148 Section 1328(f) prohibits a discharge in a chapter 13 case within four
years of receiving a discharge in a chapter 7 case.149 Section 1328(f) states:
(f) Notwithstanding subsections (a) and (b), the court shall not grant
a discharge of all debts provided for in the plan or disallowed under
section 502, if the debtor has received a discharge—
(1) in a case filed under chapter 7, 11, or 12 of this title during the 4year period preceding the date of the order for relief under this
chapter [11 U.S.C. § 1301].150

A chapter 13 debtor’s inability to take advantage of a discharge within four
years of a chapter 7 discharge complicates a chapter 20 case where the debtor
seeks to strip a lien.151 The issue arises because § 1325(a)(5) requires an
“allowed secured claim” to be held until the earlier of payment or discharge.152
This Comment next describes and analyzes the circuit split over lien stripping
in chapter 20 cases.
One approach uses the previously discussed chapter 13 lien stripping
procedure.153 Courts in these cases do not find the lack of discharge to be a
deciding factor and essentially disregard the issue completely.154 Section
1325(a)(5) applies to an “allowed secured claim.”155 Courts do not consider a
junior mortgage unsecured by collateral as an “allowed secured claim” for
purposes of the § 1325(a)(5) discharge requirement.156 The majority of courts
simply analyze the case in the same way that they pursue a chapter 13 lien strip
off.157
148

11 U.S.C. § 1328(f)(1).
Id.
150 Id. (emphasis added).
151 Wells Fargo Bank, N.A. v. Scantling (In re Scantling), 754 F.3d 1323, 1326 (11th Cir. 2014) (“This
case presents a single issue—whether a debtor can ‘strip off’ a wholly unsecured junior mortgage in a Chapter
20 case.”).
152 11 U.S.C. § 1325(a)(5).
153 In re Cain, 513 B.R. 316, 322 (B.A.P. 6th Cir. 2014) (holding that “the wholly unsecured status of
Amerifirst’s claim, rather than the Debtor’s eligibility for a discharge, is determinative.”).
154 Id.
155 Id. (finding that the lower Bankruptcy Court erred in beginning its analysis with § 1325(a)(5) before
first determining the status of the claim through a § 506(a) valuation).
156 Id.
157 Id. (“Nothing in 11 U.S.C. § 1328(f)(1) prohibits a Chapter 20 debtor from taking advantage of the
protections and benefits (other than discharge) of Chapter 13.” (citing Frazier v. Real Time Resolutions, Inc.
(In re Frazier), 469 B.R. 889, 899 (E.D. Cal. 2012)).
149

Published by Emory Law Scholarly Commons, 2016

17

JOHNS GALLEYSPROOFS

488

5/11/2016 11:41 AM

Emory Bankruptcy Developments Journal, Vol. 32, Iss. 2 [2016], Art. 8
EMORY BANKRUPTCY DEVELOPMENTS JOURNAL

[Vol. 32

However, a minority of courts are concerned by the fact that a discharge is
impermissible in a chapter 20 case.158 The issue arises from the language in
§ 1325(a)(5) that states that a lien is maintained until the earlier of discharge or
payment.159 Section 1325(a)(5) provides:
(5) with respect to each allowed secured claim provided for by the
plan—
(A) the holder of such claim has accepted the plan;
(B) (i) the plan provides that—
(I) the holder of such claim retain the lien securing such claim until
the earlier of—
(aa) the payment of the underlying debt determined under
nonbankruptcy law; or
(bb) discharge under section 1328.160

These courts take the view that § 1325(a)(5) requires either discharge or
payment in full for an allowed secured claim, and thus a discharge is necessary
for a permanent lien strip.161 This supports the pre-Code theory that liens pass
through bankruptcy unaffected.162
D. Chapter 13 and Chapter 20 Case Law Post-Caulkett
Since the Caulkett decision in June 2015, various courts have ruled on the
issue of lien stripping in both chapter 13 and chapter 20 cases.163 Even in light
of the Caulkett decision, subsequent developments in case law do not appear to
alter the pre-Caulkett method of lien stripping in either chapter 13 or chapter
20 cases.164

158

In re Jarvis, 390 B.R. 600, 604 (Bankr. C.D. Ill. 2008).
11 U.S.C. § 1325(a)(5) (2012).
160 Id.
161 See Boukatch v. MidFirst Bank (In re Boukatch), 533 B.R. 292, 296–97, 99 (B.A.P. 9th Cir. 2015).
162 See, e.g., In re Gerardin, 447 B.R. 342, 345 (Bankr. S.D. Fla. 2011) (“The Court [in Dewsnup] rejected
an interpretation of § 506(d) that would depart from the well-established pre–Code rule that liens pass through
bankruptcy unaffected.” (citing Dewsnup v. Timm, 502 U.S. 410, 417 (1992))).
163 See HSBC Bank USA, N.A. v. Blendheim (In re Blendheim), 803 F.3d 477 (9th Cir. 2015); In re
Boukatch, 533 B.R. 292. See generally Green Tree Servicing, LLC v. Wilson (In re Wilson), 532 B.R. 486
(S.D.N.Y. 2015); In re Travers, 541 B.R. 639 (Bankr. E.D. Ky. 2015); Davis v. Springleaf Fin. Servs. (In re
Davis), 547 B.R. 480 (Bankr. S.D. Ga. 2015); Turman v. Pinnacle Bank (In re Turman), No. BK14-80062,
2015 Bankr. LEXIS 1923 (Bankr. D. Neb. June 12, 2015).
164 See In re Wilson, 532 B.R. 486; In re Travers, 541 B.R. 639; In re Davis, 547 B.R. 480 (chapter 13
case finding Caulkett to apply only to chapter 7 cases); In re Turman, 2015 Bankr. LEXIS 1923; see also In re
Blendheim, 803 F.3d 477 (chapter 20 case finding Caulkett restricted to chapter 7 and § 506(d)); In re
Boukatch, 533 B.R. 292.
159

https://scholarlycommons.law.emory.edu/ebdj/vol32/iss2/8

18

JOHNS GALLEYSPROOFS

2016]

5/11/2016 11:41 AM

Johns: Lien Stripping in Chapter 20 Bankruptcy: A Permissible Relief to
LIEN STRIPPING IN CHAPTER 20 BANKRUPTCY

489

1. Chapter 13 Lien Stripping Decisions Since June 2015
Numerous bankruptcy courts have permitted chapter 13 lien strips
following their circuits’ pre-Caulkett law.165 These cases all disregard
Caulkett’s relevance by finding it only applicable to chapter 7 cases, generally
discussing the case in footnotes.166
There have been two bankruptcy court decisions in Georgia that highlight
the potential issue that Caulkett poses on chapter 13 cases.167 In September
2015, the court in Davis v. Springleaf Financial Services found that Eleventh
Circuit precedent governed a chapter 13 lien strip case.168 Because the
Eleventh Circuit has held that strip offs in chapter 13 cases are permissible, the
case at bar required the court to permit a strip off of a wholly underwater
second mortgage on the debtor’s home.169 Even though Caulkett does not
apply to chapter 13 cases, Judge Lamar W. Davis, Jr., opined that the decision
could resurrect the “minority” view.170 Under this view, Nobelman applies to
both strip off and strip downs because of its interpretation of “secured
claim.”171 Judge Davis reasoned that the analysis in Caulkett applies equally to
the idea behind strip offs post-Nobelman.172 Most importantly, Nobelman can
and, in his view, should be interpreted to see if the debt is secured by the
debtor’s principal residence; if so, it should be protected from modification
under § 1322(b)(2) regardless of the secured status determined by a § 506(a)
valuation.173 He favorably compared this reasoning to Caulkett’s rationale,
which held that a secured claim is a claim that is secured by the property even
if the value of the property does not exceed or equal the value of the claim.174
The possible issue that courts will face in light of Caulkett hinges on the
interpretation of the term “secured claim.” Because Caulkett does not directly
165

See In re Wilson, 532 B.R. 486; In re Travers, 541 B.R. 639.
See, e.g., Osbourn v. Wells Fargo Fin. Bank (In re Osbourn), No. BK12-80485, 2015 Bankr. LEXIS
3187, at *4 n.1 (Bankr. D. Neb. Sept. 21, 2015); In re Ricci-Breen, No. 14-22798 (RDD), 2015 Bankr. LEXIS
2909, at *1–2, *2 n.2 (Bankr. S.D.N.Y. Aug. 31, 2015).
167 Easterling v. S. State Bank (In re Easterling), No. 15-04011-LWD, 2015 Bankr. LEXIS 3363, at *1 n.1
(Bankr. S.D. Ga. Sept. 29, 2015); In re Davis, 547 B.R. at 482 n.4 (“Although arising in a Chapter 7 case
which required interpretation of § 506(d) rather than § 1322(b)(2), the Supreme Court used similar reasoning
to that of the minority view mentioned . . . .” (citing Bank of Am., N.A. v. Caulkett, 192 L. Ed. 2d 52 (2015))).
168 547 B.R. at 482 (citing Tanner v. FirstPlus Fin., Inc. (In re Tanner), 217 F.3d 1357 (11th Cir. 2000)).
169 In re Davis, 547 B.R. at 482; see also In re Tanner, 217 F.3d 1357.
170 In re Davis, 547 B.R. at 482 n.4.
171 Id.
172 Id.
173 Id.
174 Id.
166
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overrule existing circuit case law that supports lien stripping in chapter 13
cases, most courts are bound by circuit precedent regarding the permissibility
of chapter 13 lien stripping.
2. Chapter 20 Lien Stripping Decisions Since June 2015
The Ninth Circuit Court of Appeals and the Ninth Circuit Bankruptcy
Appellate Panel (“BAP”) have both issued opinions on chapter 20 lien
stripping cases since Caulkett.175 These decisions do not focus directly on the
impact of Caulkett but rather focus on the ineligibility of a discharge in chapter
20 bankruptcy.176 The Ninth Circuit permits lien stripping in chapter 20 cases
and disregards the view that a discharge is a necessary requirement to
effectuate the lien strip.177
First, the BAP held that a chapter 20 debtor may permanently strip off a
completely valueless lien absent a discharge.178 In so holding, the BAP found
that Caulkett does not affect this outcome because Caulkett extends Dewsnup’s
interpretation of the meaning of “secured claim” as it relates to § 506(d), not
§ 1322(b)(2), for chapter 13 cases.179
Subsequently, in October 2015, the Ninth Circuit Court of Appeals
confirmed that discharge is not a necessary element of an effective lien strip in
chapter 20 cases.180 Although this case involved the determination and effect
of an allowed versus disallowed claim in terms of voidance under § 506(d), the
court distinguished Caulkett because of its focus on an allowed secured
claim.181
These post-Caulkett cases indicate that most circuit courts’ case law
regarding chapter 13 and chapter 20 is unaffected by the Caulkett decision. The
Georgia bankruptcy courts do note the potential for change in light of
Caulkett’s definition of “allowed secured claim.” This Comment will address
this possibility.

175 HSBC Bank USA, N.A. v. Blendheim (In re Blendheim), 803 F.3d 477 (9th Cir. 2015); Boukatch v.
Midfirst Bank (In re Boukatch), 533 B.R. 292 (B.A.P. 9th Cir. 2015).
176 In re Blendheim, 803 F.3d 477; In re Boukatch, 533 B.R. 292.
177 In re Blendheim, 803 F.3d at 481, 494–95, 497; In re Boukatch, 533 B.R. 292, 293.
178 In re Boukatch, 533 B.R. at 299–300.
179 Id. at 297 n.7.
180 In re Blendheim, 803 F.3d at 495.
181 Id. at 489.
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II. ANALYSIS
A chapter 20 debtor should be treated like any other chapter 13 debtor with
respect to lien stripping. Absent a discharge, lien stripping in chapter 20 cases
is permissible via a § 506(a) valuation and a § 1322(b)(2) modification of
unsecured claims. Discharge is irrelevant, and § 1325(a)(5) is not triggered
because lien stripping in chapter 20 does not involve an “allowed secured
claim.”
The dispute over the discharge requirement for chapter 20 lien stripping
comes to a head during the determination of claim status. First, this Comment
will present the “majority” view supporting chapter 20 lien stripping. Then,
this Comment will argue that the competing “minority” view argues that a
chapter 7 discharge, which prohibits a future chapter 13 discharge, prevents a
chapter 20 debtor from utilizing the lien stripping benefits of a typical chapter
13 case.
A. The “Majority” View on Lien Stripping182
The Fourth Circuit was the first federal circuit court of appeals to take on
the apparent split of opinions in the lower courts regarding chapter 20 lien
stripping.183 After this case, the Eleventh Circuit in Wells Fargo Bank, N.A. v.
Scantling also addressed the issue, holding in favor of lien stripping.184 The
BAP most recently addressed the issue and held in favor of lien stripping in
chapter 20 cases post-Caulkett.185
1. Branigan v. Davis
In re Davis was the first federal court of appeals case to tackle the issue of
lien stripping in a chapter 20 bankruptcy.186 After receiving a discharge in a
chapter 7 case, the debtors had three liens remaining in rem against their
principal residence when they filed a chapter 13 case.187 The residence was
valued at $270,000, and its value did not cover the two junior liens, let alone

182

Wells Fargo Bank, N.A. v. Scantling (In re Scantling), 754 F.3d 1323 (11th Cir. 2014).
Branigan v. Davis (In re Davis), 716 F.3d 331 (4th Cir. 2013). See generally Fisette v. Keller (In re
Fisette), 455 B.R. 177 (B.A.P. 8th Cir. 2011), and Bank of the Prairie v. Picht (In re Picht), 428 B.R. 885
(B.A.P. 10th Cir. 2010), for a discussion on this split in bankruptcy appellate cases.
184 754 F.3d at 1325.
185 Boukatch v. Midfirst Bank (In re Boukatch), 533 B.R. 292 (B.A.P. 9th Cir. 2015).
186 716 F.3d 331.
187 Id. at 334.
183

Published by Emory Law Scholarly Commons, 2016

21

JOHNS GALLEYSPROOFS

492

5/11/2016 11:41 AM

Emory Bankruptcy Developments Journal, Vol. 32, Iss. 2 [2016], Art. 8
EMORY BANKRUPTCY DEVELOPMENTS JOURNAL

[Vol. 32

the senior lien valued at $275,373.59.188 The debtors pursued chapter 13 relief
to strip off the junior liens.189 The chapter 13 petition was filed within the fouryear period of prohibited discharges.190
Ultimately, the Fourth Circuit permitted the strip off of the debtors’ junior
liens.191 The court decided that stripping off a wholly unsecured junior lien is
permissible in chapter 20 cases because such activity is not prohibited under
either the Code or the BAPCPA.192
The Fourth Circuit began its analysis by looking at Branigan v. Bateman.193
In Bateman, the court found that chapter 13 debtors may afford themselves of
the benefits of a chapter 13 case, regardless of prior discharge.194 This step was
crucial because it allowed the court in In re Davis to essentially eliminate the
issue of discharge for lien stripping in chapter 20 cases.195 The court made the
logical jump that the benefits of the last leg of a chapter 20 case (i.e., the
chapter 13 case) do not hinge on discharge eligibility because the benefits of
chapter 13 cases generally do not revolve around the debtor’s eligibility for
discharge.196 Essentially, the court placed itself into a regular chapter 13 lien
stripping analysis.197
Then, the court determined that chapter 13 lien strip offs are permissible
under the Code and case law.198 The court then utilized the available chapter

188

Id. at 335 (the second lien was valued at $115,138.58 and the third lien was valued at $117,603.31).
Id. at 334.
190 Id. at 334. This case also addressed the appeal of another debtor who filed chapter 13 within one week
of receiving a discharge under chapter 7. Id.
191 Id.
192 Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, 109 Pub. L. No. 8, 119 Stat. 23
(2005); In re Davis, 716 F.3d at 332, 339 (“[W]e find nothing in the Act to suggest that Congress intended to
bar lien stripping of worthless liens in Chapter 20 proceedings.”).
193 515 F.3d 272 (4th Cir. 2008).
194 Id. at 283 (“[I]t is the ability to reorganize one’s financial life and pay off debts, not the ability to
receive a discharge that is the debtor’s ‘holy grail.’”); see also In re Davis, 716 F.3d at 336.
195 In re Davis, 716 F.3d at 338.
196 Id.
197 Id. (“[I]f the Bankruptcy Code provides a mechanism for stripping off worthless liens absent a
discharge, a debtor may avail himself of that relief.”).
198 Id. at 335 (citing First Mariner Bank v. Johnson (In re Johnson), 407 F. App’x 713 (4th Cir. 2011);
Suntrust Bank v. Millard (In re Millard), 404 F. App’x 804 (4th Cir. 2010); Zimmer v. PSB Lending Corp. (In
re Zimmer), 313 F.3d 1220 (9th Cir. 2002); Lane v. W. Interstate Bancorp (In re Lane), 280 F.3d 663 (6th Cir.
2002); Pond v. Farm Specialist Realty (In re Pond), 252 F.3d 122 (2d Cir. 2001); Tanner v. FirstPlus Fin. (In
re Tanner), 217 F.3d 1357 (11th Cir. 2000); Bartee v. Tara Colony Homeowners Ass’n (In re Bartee), 212
F.3d 277 (5th Cir. 2000); McDonald v. Master Fin. (In re McDonald), 205 F.3d 606 (3d Cir. 2000)).
189
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13 lien stripping mechanics, using the combination of § 506 and § 1322.199
First, a § 506(a) valuation of the home determines the unsecured status of the
claim.200 Then, a modification under § 1322(b)(2) effectuates the strip off of
the unsecured claim against the residence.201 The unsecured claim is not
protected by the antimodification provision in § 1322(b)(2) that only applies to
secured claims.202
In making this determination, the court addressed the holding in
Nobelman.203 The court’s analysis of Nobelman was two-fold: On one hand,
Nobelman establishes that valuation under § 506(a) is the first step that
determines eligibility for lien modification; on the other hand, the court was
able to distinguish this case from Nobelman because of the difference between
partially secured and wholly unsecured debt.204 The court accepted Nobelman
to stand for the impermissibility of a strip down of a lien on a principal
residence when the lien is partially secured by the residence.205 Because partial
security covers the entire lien, the In re Davis court held that Nobelman does
not directly prohibit a chapter 13 debtor from stripping off a wholly unsecured
junior lien; valueless liens are not secured claims.206 In the issue presented, the
underlying collateral secured no part of the lien; thus the lien was not
considered a “claim secured only by a security interest in real property that is
the debtor’s principal residence” under § 1322(b)(2), which would be afforded
protection from modification.207 Instead, this claim was unsecured in its
entirety and subject to modification.208 The court applied the same valuation to
a wholly secured claim that Nobelman applies to a partially secured claim.
The Fourth Circuit held that the valuation process utilized in Nobelman
stands.209 The court specifically addressed the opposing view that a § 506(a)
valuation is unnecessary to determine secured status by stating that if “it were
not necessary to first value the claim pursuant to section 506(a), the analysis in

199
200
201
202
203
204
205
206
207
208
209

Id. at 338.
Id. at 335.
Id.
Id.
Id. (citing 508 U.S. 324 (1993)).
Id. at 340–41 (citing 508 U.S. 324).
Id. at 335 (citing 508 U.S. 324).
Id.
11 U.S.C. § 1322(b)(2) (2012); In re Davis, 716 F.3d at 335.
11 U.S.C. § 1322(b)(2); In re Davis, 716 F.3d at 335.
In re Davis, 716 F.3d at 335–36.
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Nobelman would be superfluous.”210 Nobelman does not directly apply to In re
Davis because Nobelman involves a strip down versus a strip off; however, the
In re Davis court found the valuation method to determine secured and
unsecured claims is the same.211 Thus, valuing claims under § 506(a) is the
necessary first step to determine the value of the secured and unsecured
claims.212 The court determined that § 506(a) valuation precluded the junior
liens in In re Davis from being “secured” claims because the value of the
collateral was insufficient to cover even the senior mortgage.213
Additionally, the court addressed the issue of whether permitting a strip off
in a chapter 20 case essentially avoids the rule established in Dewnsup.214 The
court rejected the idea that permitting lien stripping in chapter 20 avoids
Dewnsup because there is an “equally reasonable view that Congress intended
to leave intact the normal chapter 13 lien-stripping regime.”215 According to
the In re Davis court, Dewnsup holds that § 506(a) valuation is insufficient to
warrant a lien strip down under § 506(d); rather, § 506 must work in
connection with another Code section to effectuate a strip down.216 Applying
this concept to strip off unsecured liens, the court held that a lien strip off in
chapter 20 cases is permissible and not explicitly prohibited by the Code.217
The court highlighted the difference between in personam and in rem
liability as they apply to bankruptcy cases, which coincided with the disregard
of discharge as a requirement in chapter 20 cases.218 The court stated that this
type of lien stripping does not put certain creditors at a disadvantage because
there is no in personam liability that is being discharged in the chapter 20
case.219 As previously discussed, after a chapter 7 discharge, what remains is
an in rem liability, and thus, the right to future appreciation remains.220 The
210 Id. at 338 (“Rather, the Court could have simply held that, because the lien was secured by a primary
residence, it falls within the anti-modification provision of section 1322(b), regardless of the value of the
collateral.” (citing 508 U.S. at 328)).
211 Id.
212 Id. at 335.
213 Id. at 334–35.
214 Id. at 337–38; see also 502 U.S. 410, 433 (1992) (holding that lien stripping in chapter 7 cases was not
permissible through a tandem use of § 506(a) and § 506(d)).
215 In re Davis, 716 F.3d at 338; see also 502 U.S. at 433 (holding that lien stripping in chapter 7 cases
was not permissible through a tandem use of § 506(a) and § 506(d)).
216 716 F.3d at 337–38 (citing 502 U.S. 410).
217 Id. at 335 (“[T]he analysis permitting lien-stripping in Chapter 20 cases is no different than that in any
other Chapter 13 case.”).
218 Id. at 337.
219 Id.
220 Id.
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court made the point that a lien strip in chapter 20 removes in rem liability of
the debtor, not in personam.221 Any personal liability that previously existed
remains after a chapter 20 bankruptcy absent a discharge, given the underlying
four year prohibition on discharge.222
The dissent in In re Davis agreed with the majority that a chapter 13 lien
strip is permissible on an unsecured junior mortgage.223 However, the dissent
had a major policy concern with the situation presented by chapter 20 lien
stripping.224 While the dissent conceded that nothing in the amendments under
the BAPCPA alters the ability of chapter 13 debtors to receive a lien strip, it
argued that the implementation of § 1325(a)(5) and § 1328(f) prohibits chapter
20 lien stripping.225 This is the key difference in a lien strip and a strip down.
Essentially, the difference rests in the requirement for a discharge;
however, this difference is ultimately rooted in the analysis of the phrase
“allowed secured claim” in § 1325(a)(5).226 The dissent’s interpretation of
Nobelman would have held that it did not alter the debt amount owed under
§ 506(a), nor did it alter the secured creditors non-bankruptcy rights.227
Instead, Nobelman’s use of § 506(a) as a valuation method was simply to give
a status to the creditor’s claim for the purposes of the court system.228 The
dissent believed that even the valueless lien is still secured by real property and
the creditor is still secured, regardless of the valuation process employed by
§ 506(a).229
2. Wells Fargo Bank, N.A. v. Scantling
The Eleventh Circuit was the next court of appeals to decide the issue of
lien stripping in chapter 20 cases in In re Scantling.230 For reasons similar to
the In re Davis case, the Eleventh Circuit held that lien stripping in chapter 20
bankruptcy is permissible because there is nothing in the Code that prohibits

221
222
223
224
225
226
227
228
229
230

Id. at 339.
Id. at 338.
Id. at 339.
Id. at 339–40.
Id. at 339.
Id. at 340.
Id.
Id. at 341.
Id. at 340.
754 F.3d 1323 (11th Cir. 2014).
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it.231 However, the analysis employed by the Eleventh Circuit differs slightly
from that undertaken in In re Davis by the Fourth Circuit.232
The analysis relied on the impact of the BAPCPA of 2005.233 The Eleventh
Circuit emphasized that lien stripping a completely unsecured lien was
permissible in chapter 13 proceedings in the Eleventh Circuit before the
enactment of the BAPCPA.234 Tanner v. FirstPlus Fin. (In re Tanner) outlined
the chapter 13 lien stripping process as a § 506(a) valuation followed by a
§ 1322(b)(2) modification of an unsecured claim.235 Thus, after the enactment
of the BAPCPA, which did not alter §§ 506 or 1322(b), the analysis of lien
stripping in a chapter 20 case follows that of a chapter 13 case.236
The court also followed circuit precedent when looking at Nobelman’s
impact on lien stripping.237 In In re Tanner, the Eleventh Circuit interpreted
Nobelman to find that a claim is secured when there is some value in the
collateral to secure a claim.238 To use the antimodification protection of
§ 1322(b)(2), the debt must be secured in the sense that “the collateral must
have at least some value.”239 Absent “some value,” the claim is unsecured and
subject to strip off pursuant to § 1322(b)(2).
Additionally, the court in Scantling addressed the issue of what an
“allowed secured claim” is under § 1325(a)(5).240 Similar to Dewsnup, the
creditor contended that an allowed secured claim remains an allowed secured
claim for purposes of § 1325(a)(5), thus requiring either discharge or payment
in full.241 Because chapter 20 debtors may not receive a discharge, the bank
argued that the lien must be paid.242 However, the court held that a § 506(a)
valuation determines the unsecured status of a claim; because a wholly

231 In re Scantling, 754 F.3d at 1325 (stating that the BAPCPA did not amend §§ 506 or 1322(b), so “the
analysis permitting strip offs in Chapter 20 cases is no different than that in any other Chapter 13 case”).
232 Id.; 716 F.3d 331.
233 In re Scantling, 754 F.3d at 1326.
234 Id. (citing Tanner v. FirstPlus Fin. (In re Tanner), 217 F.3d 1357 (11th Cir. 2000)).
235 217 F.3d 1357.
236 In re Scantling, 754 F.3d at 1329 (citing In re Davis, 716 F.3d at 338).
237 Id. at 1327 (citing 217 F.3d 1357).
238 Id.
239 Id.
240 Id. at 1328.
241 Id.
242 Id.
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underwater lien is unsecured, § 1325(a)(5) is not triggered, and discharge is not
required to effectuate the lien strip.243
The Eleventh Circuit was the first court to identify a true “majority” and
“minority” opinion regarding lien strip off in chapter 20 cases.244 In
highlighting the difference between the majority and minority positions, the
Eleventh Circuit followed circuit precedent in In re Tanner, holding that
§1325(a) is not triggered in a chapter 20 lien strip off.245 The court reasoned
that chapter 13 lien strip offs are permissible, and thus, the process is the same
in a chapter 20 case, which does not result in a discharge if within the
prohibited four year period.246
3. Boukatch v. MidFirst Bank (In re Boukatch)
Soon after the Caulkett decision, the BAP held in Boukatch v. MidFirst
Bank (In re Boukatch) that strip offs are permissible in chapter 20 cases.247
Previously, the Ninth Circuit had not issued an opinion on chapter 20 lien
stripping at the appellate level,248 and the Ninth Circuit Court of Appeals
subsequently confirmed that discharge is not a requirement for avoidance of a
lien in a different chapter 20 case.249 Although the BAP merely noted
Caulkett’s existence, the case remains important as the first post-Caulkett
decision on chapter 20 cases. The Ninth Circuit was not bound by circuit
precedent regarding chapter 20 lien stripping and, even in light of the Caulkett
decision, the BAP came out on the side of permitting lien stripping in chapter
20 cases.250
In re Boukatch begins with an analysis of chapter 13 lien stripping in the
Ninth Circuit.251 Finding that the Ninth Circuit has interpreted Nobelman to
permit chapter 13 strip offs, the BAP moved to the issue of a chapter 20 lien

243

Id. at 1330.
Id. at 1329.
245 Id.
246 Id. at 1330 (stating that “the analysis permitting strip offs in Chapter 20 cases is no different than that
in any other Chapter 13 case.”).
247 533 B.R. 292, 295 (B.A.P. 9th Cir. 2015).
248 Id.
249 HSBC Bank USA, N.A. v. Blendheim (In re Blendheim), 803 F.3d 477, 494 (9th Cir. 2015)
(application to a disallowed claim voided under § 506(d)).
250 In re Boukatch, 533 B.R. at 295.
251 Id. (citing Zimmer v. PSB Lending Corp. (In re Zimmer), 313 F.3d 1220 (9th Cir. 2002)).
244
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strip absent a discharge in the chapter 13 proceeding.252 The BAP outlined the
process beginning with the classification of the status of the claim under
§ 506(a), pursuant to Nobelman.253 It was undisputed that there was no value in
the junior lien because a senior lien exceeded the value of the property.254
Thus, under a § 506(a) valuation the lien was “unsecured” and subject to
modification under § 1322(b)(2).255 Similar to Scantling, the BAP emphasized
that the unsecured status of the claim also precludes application of
§ 1325(a)(5) because that section only applies to “allowed secured claims.”256
Even though the court found that § 1325(a)(5) was inapplicable, it addressed
the view that a lien strip is a “de facto” discharge.257 Disagreeing with this
view, the BAP noted that the debtors did not seek a discharge (involving in
personam liability); rather, the debtors sought to effectuate a lien strip
(involving in rem liability).258 The difference between in personam and in rem
liability was what the BAP found to distinguish a lien strip from a “de facto”
discharge.259 Ultimately, the BAP held that nothing in the Bankruptcy Code
prevents a chapter 20 lien strip and the strip off becomes effective upon
completion of payments under the chapter 13 plan.260
B. The “Minority” View on Lien Stripping
The view holding that lien stripping in chapter 20 cases is impermissible
finds that the discharge requirement in § 1325(a)(5) precludes strip off of a
wholly unsecured lien because a chapter 20 debtor is ineligible for a discharge
under § 1328(f). However, there are also cases that strictly view the discharge
requirement as the reasoning behind the impermissibility of a lien strip off in a
chapter 20 case, with specific disregard to § 1325(a)(5) because, like the
majority view, the claim is unsecured.261
In In re Winitzky, the Bankruptcy Court for the Central District of
California addressed chapter 20 lien stripping in a situation where the debtors
252 Id. at 295–96 (holding chapter 13 lien strip of a wholly unsecured lien against the debtor’s principal
residence is permissible via the two-step process of bifurcation under § 506(a) and modification under
§ 1322(b)(2)).
253 Id. at 295.
254 Id. at 300.
255 Id. (citing In re Zimmer, 313 F.3d 1220).
256 Id.
257 Id. at 301.
258 Id.
259 Id.
260 Id.
261 In re Jarvis, 390 B.R. 600, 605 (Bankr. C.D. Ill. 2008).

https://scholarlycommons.law.emory.edu/ebdj/vol32/iss2/8

28

JOHNS GALLEYSPROOFS

2016]

5/11/2016 11:41 AM

Johns: Lien Stripping in Chapter 20 Bankruptcy: A Permissible Relief to
LIEN STRIPPING IN CHAPTER 20 BANKRUPTCY

499

sought to strip the wholly unsecured second lien in the chapter 13 plan.262
Interestingly, the court did not take issue with the fact that the second lien is
considered an “unsecured claim” under the bifurcation process in § 506(a). The
court instead held that a lien could not be permanently stripped absent a
discharge, reasoning that a lien strip could impermissibly alter the bank’s
rights.263 The court noted that stripping a mortgagee of its property rights
through a lien strip would lead to unfair results.264 Additionally, the court
interpreted a chapter 13 lien strip, absent a discharge, to be a run around of the
Dewsnup decision prohibiting lien stripping in chapter 7 cases.265
In In re Jarvis, a case in the Bankruptcy Court for the Central District of
Illinois, a debtor filed a chapter 13 case within two years of receiving a chapter
7 discharge.266 The court focused exclusively on the ineligibility of a discharge
in a chapter 20 case.267 The court made the distinction between pre-BAPCPA
cases, which allowed for a chapter 13 discharge, and the case at bar, which sat
in a situation where discharge was impermissible (because of § 1328(f)).268 In
pre-BAPCPA cases, when debtors did not receive a discharge, the case was
dismissed, and the lien, which was previously voided under § 506(d), was
reinstated.269 Thus, the court in In re Jarvis found that discharge was a
necessary element to permanent lien stripping for post-BAPCPA chapter 13
lien stripping cases. 270 The court stated that “[a] no discharge Chapter 13 case
may not, however, result in a permanent modification of a creditor’s rights
where such modification has traditionally only been achieved through a
discharge and where such modification is not binding if a case is dismissed or
converted.”271
Because this analysis relies heavily on pre-BAPCPA case law and theory,
the court in In re Jarvis used a similar, yet opposite, argument to the majority
jurisdictions, finding that nothing in the BAPCPA intended to change this

262

No. 1:08-bk-19337-MT, 2009 Bankr. LEXIS 2430, at *2 (Bankr. C.D. Cal. May 7, 2009).
Id. at *7–8.
264 Id.
265 Id. at *9.
266 In re Jarvis, 390 B.R. at 601.
267 Id. at 605, 606–07.
268 Id. at 604.
269 Id.
270 Id. at 605 (“[I]n the absence of a discharge, the collateral securing the debt would still be encumbered
by the balance due on the debt calculated at the contract rate.” (citing In re Lilly, 378 B.R. 232 (Bankr. C.D.
Ill. 2007)).
271 In re Jarvis, 390 B.R. at 605–06.
263
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requirement for a discharge to effectuate lien stripping of a creditor’s rights.272
Thus, the theory and process have not changed.273
C. Impact of Caulkett on the Interpretation of “Allowed Secured Claim”
The underlying issue causing the circuit split is the requirement, or lack
thereof, for a discharge to effectuate a strip off.274 However, the determination
of a claim’s secured status is ultimately the deciding factor.275 If a claim is
considered an “allowed secured claim” under the Code, then it is subject to
§ 1325(a)(5), providing for the earlier of discharge or payment in full.276
Conversely, if the claim is valued, and its status is adjusted pursuant to
§ 506(a), then an unsecured lien takes an unsecured claim status and is
susceptible to modification under § 1322(b)(2).277 How the courts determine a
claim’s status is the crucial step.278
The majority view interprets Nobelman to permit the valuation of a
partially secured lien against the debtor’s real property, bifurcating the claim
into a secured claim and an unsecured claim.279 The valuation illustrates that
junior liens are not considered “secured” by collateral when they are
completely undersecured by the collateral’s value. If a claim is not supported
by value in the property, it is an unsecured claim and subject to modification
under § 1322(b)(2).280
The minority view holds that a claim against property that survives a
chapter 7 personal liability discharge is (1) a claim against the debtor’s estate,
(2) secured by the property to which the lien attaches, and (3) allowed because
it is not specifically disallowed under § 502.281 In this view, secured means

272

Id. at 605.
See id.
274 Wells Fargo Bank, N.A. v. Scantling (In re Scantling), 754 F.3d 1323, 1329 (11th Cir. 2014).
275 Id. (the majority view follows that a claim that is unsecured under § 506(a) works with § 1322(b)(2) as
an unsecured claim, whereas the minority view takes the position that “allowed secured claim” under
§ 1325(a)(5) is not defined through a § 506(a) bifurcation into secured and unsecured claims).
276 11 U.S.C. § 1325(a)(5) (2012).
277 In re Scantling, 754 F.3d at 1329.
278 Id.
279 Id. at 1327 (“[U]nderstand[ing] Nobelman to stand for the proposition that for a claim to be ‘secured’
and trigger the antimodification provisions of § 1322(b)(2), the collateral must have at least some value, as
stated by the unambiguous language in § 506(a).”).
280 Id.
281 In re Gerardin, 447 B.R. 342, 346 (Bankr. S.D. Fla. 2011).
273
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secured by the collateral, not secured via the § 506(a) valuation alone.282 This
essentially creates a checklist whereby if a claim is (1) allowed, and (2)
secured (by virtue of being secured by the lien itself), then it is an “allowed
secured claim.”283 As such, it is then subject to the implications of
§ 1325(a)(5), requiring full payment of a lien or discharge.284 Because a
discharge is not allowed under § 1328(f) in a chapter 20 case, the lien should
be held until paid in full.285
It is important to understand that the decision in Caulkett applies to chapter
7 bankruptcies, specifically § 506(d). The decision follows the majority of
circuits that had previously prohibited lien stripping in chapter 7 cases, so the
result is not necessarily shocking.286 As previously stated, the effect on chapter
13 lien stripping currently is minimal, as evidenced by the case law since the
Caulkett decision.287 As mentioned by Judge Davis in the Georgia bankruptcy
court, the minority view might “resurrect” in light of the Caulkett decision.288
This is not because Caulkett applies “allowed secured claim” to chapter 13
cases, but rather because the reasoning behind the Caulkett decision to extend
the term “allowed secured claim” to wholly underwater liens is significant.
In Caulkett, the Court confirmed the Dewsnup definition of “allowed
secured claim” as a claim that is secured by a lien and is allowed under the
Code.289 This definition is conclusive regardless of the value of the lien in
comparison to the collateral.290 What this suggests is that secured claim has
one meaning under § 506(d) and a completely different meaning under
282 Dewsnup v. Timm, 502 U.S. 410, 417 (1992) (stating that a § 506(a) valuation does not alter a
creditor’s rights).
283 In re Gerardin, 447 B.R. at 346–47.
284 Id. at 348.
285 Id.
286 For the Eleventh Circuit, this decision has a large impact on chapter 7 debtors seeking a strip off; for
the remainder of the circuits, this result is less dramatic. See generally McNeal v. GMAC Mortg, LLC (In re
McNeal), 735 F.3d 1263 (11th Cir. 2012).
287 In a number of chapter 13 cases, bankruptcy courts have found that Caulkett applies only to chapter 7
cases. See In re Travers, 541 B.R. 639 (Bankr. E.D. Ky. 2015); Green Tree Servicing, LLC v. Wilson (In re
Wilson), 532 B.R. 486 (S.D.N.Y. 2015); Turman v. Pinnacle Bank (In re Turman), No. BK14-80062, 2015
Bankr. LEXIS 1923 (Bankr. D. Neb. June 12, 2015); Davis v. Springleaf Fin. Servs. (In re Davis), 547 B.R.
480 (Bankr. S.D. Ga. 2015). Bankruptcy courts have also found in chapter 20 cases that Caulkett is restricted
to chapter 7 cases and § 506(d). See also Boukatch v. MidFirst Bank (In re Boukatch), 533 B.R. 292 (B.A.P.
9th Cir. 2015); HSBC Bank USA, N.A. v. Blendheim (In re Blendheim), 803 F.3d 477 (9th Cir. 2015).
288 In re Davis, 547 B.R. at 482 n.4; Easterling v. S. State Bank (In re Easterling), No. 15-04011-LWD,
2015 Bankr. LEXIS 3363, at *1–2 n.1 (Bankr. S.D. Ga. Sept. 29, 2015).
289 192 L. Ed. 2d 52, 57 (2015).
290 Id.
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§ 1322(b)(2). Under § 506(d) a claim is a secured claim if it is secured by a
lien and allowed. On the other hand, under § 1322(b)(2) a claim is a secured
claim only if it retains “some value” in the collateral, assuming the collateral is
the principal residence. The Caulkett Court justified this definition as an
application of precedent from Dewsnup.291 The Court did, however, leave
Nobelman alone, thus giving rise to the post-Caulkett decisions that chapter 13
lien stripping cases are unaffected by Caulkett.292
If we apply the Caulkett reasoning to a chapter 13 lien strip scenario, the
result is that the first step is to determine if the lien is secured by the principal
residence. Regardless of the value of the lien, the determination is a simple
“yes” or “no” answer. If yes, then the claim is secured and falls into the
antimodification provision of § 1322(b)(2). If the answer is no, then this would
be the only time that a claim would be “unsecured” for purposes of
§ 1322(b)(2). There would be no valuation necessary under § 506(a). However,
this seems contrary to the Nobelman decision because in that case the Court
explicitly laid out the framework for first valuing the claim under § 506(a)
when analyzing a chapter 13 lien strip. The Caulkett Court left the decision of
Nobelman alone and disregarded its applicability in the case because
Nobelman involves the interaction of § 506(a) and § 1322(b)(2), unlike the
chapter 7 situation at bar (involving § 506(d)). Like the cases since Caulkett
have found, the term “secured claim” was only affected in the chapter 7 and
§ 506(d) application. The Caulkett reasoning may highlight the issue of
constantly changing real estate values and how a small judicial valuation
difference can have largely arbitrary results.293 However, the reasoning is
insufficient to bring life to the view that completely underwater liens are not
considered unsecured in the chapter 13 or chapter 20 context in relation to
§ 1322(b)(2) and § 1325(a)(5).
D. Policy Implications Regarding Lien Stripping
The housing crisis has haunted homeowners in recent years. With the fear
of foreclosure looming, debtors began looking to the Code for solutions to

291
292
293

Id.
Id.
Id. at 58–59.
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solving the issue of the mortgages that were drowning them.294 The result is
the circuit split discussed in this article.295
It is well known that one of the main purposes of bankruptcy is the debtor’s
“fresh start.”296 The debtor’s ability to strip off a lien that is financially
unsecured would be very beneficial to a struggling debtor. The debtor must
have at least one mortgage that is only undersecured, followed by one (or
more) liens that are completely financially unsecured. Even in the best
situation, the debtor cannot even sell the property and be relieved of the debts.
Thus, the debtor seeks relief in the bankruptcy setting.
As discussed in the Johnson case, a chapter 7 discharge rids a debtor of
personal liability, not in rem liability that may still remain against the
property.297 The debtor will still live in fear of foreclosure on the property to
settle the debts. The debt essentially becomes a nonrecourse debt after a
chapter 7 discharge.298 This part of the problem highlights the importance of
lien stripping in serial filings of a chapter 7 and chapter 13 (assuming good
faith). Lien stripping is a process, permitted by the Code for chapter 13 and
chapter 20, which would assist debtors during this housing crisis.
Creditors involved in the bankruptcy process deserve protection.299
However, Congress implemented the BAPCPA to cure abuses in the
bankruptcy system and to add additional protections to creditors.300 Although
lien stripping is not directly favorable to creditors, the Code specifically
enacted the BAPCPA to protect creditors, and in doing so, the Code sections
permitting lien stripping were not altered.301 Finally, the antimodification
clause in § 1322(b)(2) provides a significant protection to creditors with a first
mortgage on a home because, despite its undersecured status, it will not be
permitted to strip down such a lien to the creditor’s disadvantage.302

294

Robin M. Long, Help for Homeowners: Chapter 13 Lien Avoidance, THE ADVOCATE , Jan. 2012, at

21.

295

In re Cain, 513 B.R. 316, 319 (B.A.P. 6th Cir. 2014).
John C. Anderson, Highlights of the Bankruptcy Abuse Prevention and Consumer Protection Act of
2005–Part 1–Consumer Cases, 33 S.U. L. REV. 1, 2 (2005).
297 501 U.S. 575 (1991).
298 Id.
299 Branigan v. Davis (In re Davis), 716 F.3d 331, 332 (4th Cir. 2013).
300 Id.
301 Wells Fargo Bank, N.A. v. Scantling (In re Scantling), 754 F.3d 1323, 1325 (11th Cir. 2014).
302 11 U.S.C. § 1322(b)(2) (2012).
296
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CONCLUSION
The circuit split concerning strip off of financially unsecured liens in the
chapter 20 context appears to be coming to an end in light of recent court of
appeals decisions.303 The emerging “majority” view is that lien stripping is
permissible in chapter 13 cases, and chapter 13 debtors are not required to
achieve discharge to take advantage of bankruptcy’s benefits.304 Additionally,
the statutory construction of §§ 506(a) and 1322(b)(2) is not a way of getting
around the Dewnsup decision.305 The Dewsnup definition of allowed secured
claim is restricted to § 506(d) and does not extend to the relationship between
§§ 506(a) and 1322(b)(2). When the first mortgage exceeds the value of the
collateral, it is valued under § 506(a) and bifurcated into secured and
unsecured claims.306 Thus, strip offs of wholly unsecured liens fall outside the
scope of § 1325(a)(5) and are not precluded from avoidance because a
discharge is not permissible in a chapter 20 case as determined under
§ 1328(f).307
Through the BAPCPA, Congress merely tried to prevent abuse of the
system by desperate debtors by making debtors in chapter 20 ineligible for
discharge. Congress was not trying to remove a benefit to good faith debtors
who need to seek relief in a chapter 13 plan after receiving chapter 7 discharge.
What seems to be the dividing factor is the determination of what constitutes
an allowed secured claim. This determination is crucial because an allowed
secured claim cannot fall within the modification provisions of § 1322(b)(2);
instead, courts must utilize § 1325 for any type of permissible modifications to
allowed secured claims.308
The minority view, that a claim is an allowed secured claim simply by
being attached to a piece of collateral, appears to gain traction as a result of the
Caulkett decision. The Supreme Court has created a precarious situation
whereby “secured claim” means one thing under one section of the Code and
another thing under a different section of the Code. It is yet to be seen if this
discrepancy will be remedied. For now, as the courts since the Caulkett
303 In re Scantling, 754 F.3d 1323; In re Davis, 716 F.3d 331; Boukatch v. MidFirst Bank (In re
Boukatch), 533 B.R. 292 (B.A.P. 9th Cir. 2015).
304 In re Scantling, 754 F.3d 1323.
305 502 U.S. 410 (1992) (holding that lien stripping in chapter 7 cases was not permissible through a
tandem use of § 506(a) and § 506(d)).
306 11 U.S.C. § 506(a).
307 11 U.S.C. § 1325(a)(5); 11 U.S.C. § 1328(f).
308 11 U.S.C. § 1322(b)(2); 11 U.S.C. § 1325.
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decision have shown, lien stripping is still a permissible relief to debtors in
both chapter 13 and chapter 20 cases. It is well established that chapter 13 lien
stripping is permissible through the two-step process utilizing § 506(a)
valuation followed by a § 1322(b)(2) modification. Additionally, chapter 13
debtors do not have to receive discharge to be afforded the benefits of a
chapter 13 case. Putting these two facts together, it seems to stand for the
proposition, as the recent appellate cases find, that there is nothing in either the
Code, or the recent amendments, that prohibits the result of a lien strip off of a
wholly unsecured lien.
Finally, it is important to draw attention to the fact that Congress adopted
the BAPCPA in 2005, which is after debtors had already tried chapter 20 lien
stripping. If Congress was aware of this and did nothing to act on it, it appears
Congress did not intend to prohibit lien stripping in the given situation. While
it is true that Congress disallowed a discharge in a chapter 13 bankruptcy
following a chapter 7 discharge, Congress did not limit in any other way a
chapter 20 debtor’s rights to other benefits of a chapter 13 case, including but
not limited to a lien strip off of a completely worthless junior lien.
Although the issue appears to lean in the direction of permissible lien strip
offs in chapter 20 cases, Supreme Court action is necessary. The Caulkett
decision does not appear to currently cause issues, but like Judge Davis in the
Bankruptcy Court for the Southern District of Georgia noted, many chapter 13
lien stripping cases might need reevaluation in light of the definition of
“secured claim.”
JESSICA L. JOHNS∗

∗ Managing Editor, Emory Bankruptcy Developments Journal; J.D. Candidate, Emory University School
of Law (2016); BSAc and MAcc, University of Florida (2013). I owe a great deal of gratitude to Professor
Alexander for his advice during the writing of this Comment. His guidance was helpful and encouraging as I
worked through the intricacies of lien stripping and the bankruptcy code. I would also like to thank my friends
and family, especially my parents Carl and Martha, for their unwavering support and encouragement
throughout my education. Finally, a thank you to the members of the Emory Bankruptcy Developments
Journal for making this Comment possible, especially Armie Lewis and Michael Arwood.

Published by Emory Law Scholarly Commons, 2016

35

